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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the

one|may be against such order, to the appropriaté authority in the following way .

TRY TRHR BT GAOTOT HIAGT

Revision application to Government of India :

()
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sularr @ womueE B SfeTagTRERIaT  SHIlhd, TRARDIR, fyeerezer,  SRAiaITT
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(i
De

A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Urit

IVIir\Lstry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
}

i - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proyiso to sub-section (1) of Section-35 ibid

(i)

uﬁwmﬁ%ﬁa%wméﬁmmmﬁmwﬁwwwmmmﬁﬁm

RS RAIGERIUSTRAATSESTAgY A, ar faimeerme. 0 WgRITTRasfEAiEREH a1
RRRUSTTTE T & SIRTEEe |

(i)

in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

angther factory or from one warehouse to another during the course of processing of the goods in a

wa

Lehouse or in starage whether in a factory orin a warehouse.
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(&) ared $ giee ) T T wRw § Praifg e w o we @ AR § swdn g e e o S .
yo P Rae & wmdl 3 S IRa & g 5wy wew § i 81

(A)  In case of rebate of duty of excise on goods ‘exported to any country or territory outside
Indial of on excisable material used in the manufacture of the goods which are exported
to anfy country or territory outside India.

(@  af% oed o1 qEE M6y R ARG @ 9eR (e a1 e @) et B A w

'+

(B) In cdse of goods exported outside India export to Nepal or Bhutan, without payment of

duty
st [Seuran ot Weured Yo @ AN B o shieudiafseary @ TR Wieneedlyy g wdfiad &
[, s @ g 4 W W A aredficRE (7F.2) 1998 URT 109 GRIFYHRITPT TC AT

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
prodpicts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the¢ Finance (No0.2) Act, 1998.

(1) g Saew god (ndien) FramEel 2001 @ Frgm o @ simfafaffieuds W gt-g #emRmE, .
I @ uendenfiaRAeedEae @ favE-aney  vdandieenswm @1 <-dwfadt @
ey AR [Sadan @ g e o srig urr s5-3  AfEiRawt @ qrar @ |gg
& Wy ER—6 A B wlepAsIEy | '

The pbove application shall be made in duplicate in Form No. EA-8 as specified under
Rulel 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the qrder sought to be appealed against is communicated and shall be accompanied by
two fopies each of the O10 and Order-In-Appeal. It should also be accompanied by a
copy| of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-BE of CEA, 1944, under Major Head of Account.

(2) Rfoardas @& AIerdgl GorEveA UF il w9 a1 99 B4 B §Ud 200,/ - BT @ S0 SiRarE
HerRPH TP @ GSUTSTE! 1000/ — & BT B Y |

The [revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than|Rupees One Lac.

W Yo, BT TG Yoib GEaareRadiciiy STanEeRr & fise -
Appeal to Gustom, Excise, & Service Tax Appellate Tribunal,

(1) HER T YedHAffT, 1944 B ORI 35-d1 /35-F B I
Under Section 358/ 35E of CEA, 1944 an appeal lies to -

() SHifReaEReEE 2 (1) @ HEEY AGER B aAcEn B o, srfiell B ATHenRiAT o, DI
g Yo CddarsaTiien  neenRnee) @ ufter e Sfen sERemETeE HTe,

SgAfel Had | HEar | FRUTANT, EAGTAIE 380004
(a) To tHe west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2"fldor, BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
othef than as mentioned in para-2(i) (a) above.
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The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise{(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto S
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. :

ﬁwaﬁmﬁm‘wsﬁsﬁma@mﬁm%aﬁm@m%mmwwm
7 ¥ frar o iRy 9 den @ g gy o) R frar udl w1 e @ ferg menfRerf anfiedla
TR T e A1 B ARGRST [ MAG fBA1 S §

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

me gepaffE 1e70 TAREIRE @) agqfi—1 B sfdafEiRafy sgERsaEsEeT @
ey guRaffrlmgferd @ kR B W@ gl w650  AWHEATATAY

Y cpeBIHTIIRY | :

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

SAER R RIRRET FEERERE B Rl sararnafmearR e e, S I
Yo YaRTaRadiely iRy (Fraifafen) frm, 1982 CIBIEGES

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunat (Procedure) Rules, 1982.

(14)| v yom, B SWET YR wqEadieny A e), Hﬁ‘fﬂsﬂﬁ?ﬁ ®

ARSI AT (Demand)  TGeS(Penalty) 110 %YSoTATaR I EETEE | @raifa, FfaFEgdeHTIO
m‘{’ls‘wﬁ Section 35 F of the Central Excise Act. 1944 Section 83 & Section 86 of the Finance Act.
1904)

m?ﬁmm, onffraerm "HaeadATT (Duty Demanded)-
(i) (Section) W3 11D FHaga iy,
(i) RTTagaadTRE TR,
(i) dederReTHibHIH 6 Faeaeauiv.

> wgydor diander Sosydararhigeee, e FREFFRA TR LA I,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
(xxv) amount determined under Section 11 D; -
(xxvi) amount of erroneous Cenvat Credit taken;
(xxvii) amount payable under Rule 6 of the Cenvat Credit Rules.

ws%rHﬁqra;uﬁmﬂu@aﬂwa?wawaﬁawywQﬁm@%ﬁaﬁﬁaa’rwﬁﬁmmQﬁﬁéﬁ

meaﬁmmﬁmﬁaﬂma?m%wmaﬁmwﬁ%l

In view of above, an appeal against this order shali lie before the Tribunal on payment of
L of the_duty demanded where duty or duty and penalty are in dispute, or penalty, where
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shri Sainath Canteen (A), DI,
Kirtidham Society, Vavol, Gandhinagar (hereinafter referred to as the appellant)
againgt Order in. Original No. 04/D/GNR/NRM/2020-21  dated 27-04-2020
[here'Tnafter referred to as “impugned order”] passed by the Assistant
Comthissioner, CGST, Division- Gandhinagar, Gandhinagar Commissionerate

[herefnafter referred to as “adjudicating authority” ],

2. The facts of the case, in brief, is that the appellant was having Service Tax
Regigtration No. ASGPJ4013NSD001 for providing “Outdoor Catering Service”.
During.the course of audit of the records of the appellant by departmental officers
cove,qing the period from April, 2016 to Juné, 2017, it was observed on scrutiny of
their IST3 returns that they had availed the benetit of Notification No. 24/2012-8T
dated 06.06.2012. The appellant submitted a certificate issued by the Local Hostel
| Authprity of Samras Government Boys Hostel, Ahmedabad to the effect that the
outdgor catering services were provided 1o Children of Pre-Primary and Primary
Sectibns and they were not liable to pay Service Tax under Sr.No. 9 (¢) of
Notification No. 25/2012-ST dated 20.6.2012, as amended. 1t was communicated
to th¢ appellant that as per the definition of ‘Educational Institution’, Samras Boys

Hoste! to whom they were providing catering services were not falling within the

ambit of ‘Educational Institution’ as per Clause (0a) of the said notification in as

mucly as it only provided accommodation to the students and no education was
imparted there. The appellant was requested to pay the Service Tax amounting to

Rs.3B,82,759/- along with interest and penalty.

2.1 | The appellant further informed that the entire food for the students of the
host¢l was prepared in the kitchen provided by the hostel authority and was served
to tHe students in the said premises and it was a kind of mess. They claimed
exeTption from payment of Service Tax under Sr. No. 19 of Notification No.
25/2D12-ST dated 20.6.2012. They also informed that the hostel mess was not
havihg any air conditioning facility. The department was of the view that the

appdllant was engaged in catering or providing canteen services at the boys hostel

h is at a place other than his own and considering the other terms and
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conditions of the Tender document, the services provided by the appellant were in
the nature of outdoor catering only and would not be within the ambit of mess as
envisaged in Sr.No. 19 of the said notification. As per the said Sr. No.19 the
exemption was only applicable to services provided by a ‘mess’ and hence the
exemption as not applicable to the service provided by the appellant as they did not

fall within the coverage of the term ‘mess’.

3. A notice bearing No. 54/19-20 dated 04.06.2019 from F.No. VI/1(b)-2/C-
VII/MIS/19-20 was issued to the appellant calling upon them to show cause as to
why : i) The claim for exemption as mentioned in their ST3 returns should not be
denied; ii) The service tax not paid amounting to Rs.33,82,759/- should not be
demanded and recovered from them under proviso to Section 73 (1) of the Finance -
Act, 1994; iii) Interest should not be demanded and recovered from them under |
Section 75 of the Finance Act, 1994 and iv) Penalty under Section 78(1) of the

Finance Act, 1994 should not be imposed upon them.

4, The said SCN was adjudicated by the adjudicating authority vide the
impugned order wherein he has :
A) Ordered recovery of Service Tax Amounting to Rs.33,82,759/-
under the proviso to Sectipn 73(1) of the Finance Act, 1994,
B) Imposed penalty of Rs.33,82,759/- under the provisioné of
Section 78(1) of the Finance Act, 1994; and
C) Ordered recovery of interest under Section 75 of the Finance

Act, 1994,

5. Aggrieved with the impugned order, the appellant firm has filed the instant

appeal on the following grounds:

1) They had entered into a contract with the Director, Scheduled Castes
Welfare, Department of Social Justice and Empowerment to provide
canteen/meal service in Boys and Girls Hostels located in five different
cities of Gujarat. In terms of the contract, ﬂ1e appellant was to cook and
supply meals to the residents of the hostel as per the menu prescribed
using the kitchen equipment, fittings, piped gas, water etc. provided by

the hostel authority The appellant was to arrange for vegetables, fruits,




iii)

vi)
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spices etc. for cooking and also provide the utensills, cooking vessels,
cutlery items, crockery.

From the scope of the work it is evident that the entire food for the
students of the hostel was prepared in the kitchen provided by the hostel
authority and was served to the students in the said premises which is a
kind of mess. The contract was for a period of 12 months, a substantial
longer pertod. |

Sr.No.19 of Notification No. 25/2021-ST dated 20.6.2012 exempted
- services provided in relation to serving of food in a mess from the whole
of the service tax leviable thereon under Qection 66B of the Finance Act,
1994. As per Cambridge Dictionary ‘mess’ means “ A large public
rooms where people have their meals”. Based on the conjoint reading of
the above, the services provided by them to Samras Boys Hostel is a
service of food and beverages to a hostel mess, which is not having any
air conditioning and they are eligible to claim the benefit of exemption in
respect of hostel mess.

Merely because all kitchen related equipment, utensils, cooking vessels,
cutlery and crockery items are provide by the appellant or that service 18
provided at the premises owned by someone else are not enough to make
the service an outdoor catering service.

As per the Oxforerictionary outzioor catering means “The provision of
food and drink at a social event or other gathering”. The mess service
provided by them at Samras Boys Hostel is for 12 months which can be
considered as a substantial time and not for a specitic event or gathering.
Outdoor catering relates to serving of food in a specific event or other
occasional gathering. In view of the above, it can be said that the meal
services provided by them will fall within the ambit of Sr.No.19 of
Notification No. 25/2012.

The allegation that the appellant suppressed the facts is completely
untenable. Even assuming that the Service Tax demanded is payable,
they submit that the issues raised in the impugned notice escaped the
attention even of the service tax authorities. The Service Tax sought to be
recovered is based on differing interpretation of law. There was no
suppression of facts with an intent to evade payment of service tax and

therefore, the entire demand is barrea by limitation. They are maintaining




Vi)

viii)

Xi)

Xii)
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regular books of accounts, discharging appropriate service tax and duly
filing the periodic service tax returns. -'

They were under the bonafide belief that the meal provided to the
students at the hostel is exempted from the net of service tax by virtue of
Sr.No. 19 of Noti.No.25/2012. They rely upon the decisions in the case
of 1) NRC Ltd Vs. CCE reported at 2007 (5) STR 308 (Tri-Mumbat), 2)
Secretary, Town Hall Vs, Commissioner reported at 2007 (8) STR 170
(Tri.-Bang.); 3) Continental Foundation Vs CCE reported in 2007 (216)
ELT 177 (SC).

Omission to inform the department cannot be equated with suppression
of facts. The allegation against them is that they have not intimated the
department and hence, have, escaped proper assessment and therefore,
extended period of limitation was invokable. )

With regard to non applicability of extended period of limitation, they
rely upon the following case !) Padmini Products Vs. CCE reported at
1989 (43) ELT 195 (SC); 2) Tamil Nadu Housing Board Vs. Collector
reported at 1994 (74) ELT 9 (SC); 3) Binlas Suplux Limited Vs. CCE
reported at 2007 (7) STR 561 (Tri.Del); 4) Kamal Auto Finance Ltd Vs.
Commissioner of Service Tax reported at 2012 (26) STR 46 (Tri.-Del); 5)
Hero Honda Motors Ltd Vs. Commissioner of Service Tax reported at
2021 (27) STR 409 (Tri.-Del); 6) Cosmic Dye Chemical Vs. CCE
reported at 1995 (75) ELT 721 (SC).

Demand of interest is dependent upon liability for payment of duty. If
there is no liability of duty, 1“10 interest can be demanded. They rely upon
the decision in the case of Prathibha Processors Vs. UOL reported at
1996 (88) ELT 12 (SC).

There is no contravention of any of the provisions of the Act as alleged in
the notice or the impugned order. They have always acted with a bona
fide intention and deposited appropriate service tax.

They rely upon the following decisions : i) Sanghi Industries Ltd. Vs,
CCE reported at 2009 (16) STR 696; ii) CCE Vs. Hira Automobiles
reported at 2009 (16) STR 408; iii) Sands Hotel Pvt Ltd Vs.
Commissioner reported at 2009 (16) STR 329.

Section 80 of the Act states that no penalty shall be imposable on the

assessee for any failure referred to in the said provisions, il the assessee



F No.GAPPL/COM/STP/156/2021

proves that there was reasonable cause for the said failure. They rely
upon the decisions in the following cases : 1) Flyingman Air Courier (P)
Ltd Vs. CCE, Jaipur reported at 2004 (170) ELT 417 (Tribunal); [i) CCE
Vs. Gamma Consultancy (P) Ltd reported at 2006 (4) STR 591
(Tribunal); I1I) Vinay Bele & Associates reported at 2008 (9) STR 350
- (Bom); IV) Ashish Patil reported atr2008 (10) STR 8 (Bom.

xiv) Penalty should not be ordinarily imposed unless and until mens rea on the

part of the defaulter is proved beyond all reasonable doubts. The notice
has failed to bring out the essential mens rea or guilty mind of the
appellant. In fact there was no intenticn to evade payment of service tax

on part of the appellant.

xv)| They reiy upon the following cases : i) Hindustan Steel Ltd Vs. State of

6.

Orissa reported at 1978 (2) ELT 159 (SC); ii) Aurobindo Pharma Lid Vs.
Commissioner of Vishakapatnam reported at 2011 (265) ELT 358 (Tri.-
Bang); iii) Commissioner of Central Excise, Rajkot Vs. Adishiv Forge P.
Ltd reported at 208 (9) STR 534 (Tri-Ahmd); iv) Wiptech Peripherals Pvt
 Ltd Vs. Commissioner of C.Ex., Rajkot reported at 2008 (232) ELT 621
(Tri.-Ahmd); v) Fibre Foils Ltd Vs. Commissioner of C.Ex, Mumbai
reported at 2005 (190) ELT 352 (Tri.-Mum).

Personal Hearing in the case was held on 16.09.2021 through virtual mode.

Shri Rishit Bagadia, CA, appeared on behalf of the appellant for the hearing. He

reiterdted the submissions made in appeal memorandum.

7.

Mem

I have gone through the facts of the case, submissions made in the Appeal

brandum, and submissions made at the time of personal hearing and

evidehces available on records. 1 find that the crux of the issue which requires to

be ddcided is whether the appellant was liable to pay service tax on the service

provided by them to the Samras Governmient Boys Hoste!l or whether they were

eligifjle for exemption under Notification No.24/2012 dated 06.06.2012 as declared

in S
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T-3 Returns and Noiification No. 25/2012 dated 20.06.2012 claimed
quently, The demand pertains to the period F.Y. 2016-17 and F.Y. 2017-18
h June, 2017). I also find that there is no dispute regarding the taxability of the

Le being provided by the appellant.
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8. I find that the appeliant had claimed the benefit of exemption in terms of
Sr.No.9 (c) of Notification .No. 24/2012-ST dated 06.06.2012. 1 however, find that
said notification was issued to amend the Service Tax (Determination of Value;j
Rules, 2006 and make the Service Tax (Determination of Value) Second
Amendment Rules, 2012. There is no Sr. No. 9 (¢} in the said notification and nor
is the said notification an exemption “notification. Therefore, it appears that the
appellant had in their ST-3 Retums wrongly claimed exemption under a non

applicable notification.

-|8.1 The appellant, subsequently, claimed the benefit of Notification No.
25/2012-ST dated 20.6.2012 on the grounds that they were providing outdoor
catering services to children of pre-primary and primary sections. Educational

Institutions is defined in Clause (oa) of the said notification and reads as :

« <oducational institution’ means an institution providing services by
way of :
(i)  pre-school education and ediication up to higher secondary school
or equivalent;
(i)  education as a part of a curriculum for obtaining a qualification
recognised by any law for the time being in force;

(iii) education as a part of an approved vocational education course.”

82  When the appellant was informed that the catering serQice provided by them
was not within the ambit of ‘educational institution’ as per clause (oa) of the said
notification, they claimed exemption as per Sr.No. 19 of Notification No.25/2012-
ST dated 20.6.2012. Therefore, it is necessary to refer to the said Sr. No. 19 of the

said notification, which reads as :

“Services provided in relation to serving of food or
beverages by a restaurant, eating joint or a mess, other than
those having the facility of air-conditioning or central air-
heating in any part of the establishment, at any time during

the year.”
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83 The appellant have claimed that the service provided by them to the Hostel
is servige of food and beverages (o a hostel Mess and since the contract was for a
period ¢f 12 months and not for a specific event or gathering the same is not an
outdoor catering service. I do not find any merit in the contention of the appellant.
At the dutset, it needs to be appreciated that the service provided by the appellant
is not 1¢ the residents of the hostel but to the Hostel Authority with whom they are

under cpntract.

84 There is no element of doubt as regards the appeilant being a caterer
supplying food, beverages. Caterer is defined to mean * any person who supplies,
cither Wdirectly or indirectly, any food, edible preparations, alcoholic or non-
alcoholic beverages or crockery and similar articles or accoutrements for any
purpode of oceasion”. In the present case, the appellant is supplying food and
beveraées using his utensils, cooking vesssls, cutlery items and crockery to the ®
boys hostel. Therefore, they clearly fall within the definition of caterer. Further, the
appellant has been given a contract for cooking and supplying meals of wholesome
quality and sufficient quantity to the residents of the hostel. The menu is prescribed
by thg Hostel Authority and the appellant clearly has no say in this regard. The
appellant is providing these services using the kitchen equipment, fittings etc.
provided by the hostel authority and at the hostel premises. Even as per the
commjonly understood meaning of the term, the service provided by the appellant
is nothing but Outdoor Catering service. Hence, it is clearly evident from the

recordls that the appellant is engaged in providing outdoor catering services. It 18

also bertinent to mention that the appellant is registered with the Service Tax

depattment for Outdoor Catering Services. -

9. In arriving at the above conclusion, 1 find support in the decision of the
Hon’ble Tribunal in the case of L. & T. Grahak Sahakari Sansthan Maryadit Vs.
C.S.T., Mumbai-II reported at 2017 (49) S.T.R. 561 (Tri. - Mumbai). In the said

case [it was held by the Hon’ble Tribunal at para 8 that :

“It remains to be seen if such service is taxable as outdoor
catering service’. The primary dlffelence between a ‘caterer’
and an ‘outdoor catering service’ is that the latter operates
from a premise other than its own. It is not the case of the
appellant that service is rendered from its own premises.
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Further, there is no dispute that the appellant is in the business
of catering because it is specialized in supply of food and
beverages in the canteen premises belonging to M/s. Larsen &
Toubro. Therefore, it would appear that all the requirements
for taxability in accordance with Section 65(105)(zzt) of
Finance Act, 1994 is in place.”

9.1 It was therefore, held by the Hon’ble Tribunal that :

“13.1t is clear from the enunciation of the factual matrix that
the appellant has been engaged to render a service on behalf of
the employer and compensated for by the employer with some
portion of the cost. The appellant cannot escape the liability of

tax in view of the provision of service which is taxable under
the Finance Act, 1994.”

J0.  Similarly, in the case of Indian Coffee Workers Co-Op. Society Ltd. Vs.
C.C.E. & S.T., Allahabad reported at 2014 (34) S.T.R. 546 (All.) the Hon’ble
High Court had held that :

“9, In the present case, the assessee is a caterer. The assessee
is a person who supplies food, edibles and beverages for a
purpose. The purpose is to cater to persons who use the facility
of a canteen which is provided by NTPC or, as the case may
be, by LANCO within their own establishments. NTPC and
LANCO have engaged the services of the assessee as a caterer.
The assessee is an outdoor caterer because the services which
o he provides as a caterer are at a place other than his own. The
place is provided by NTPC and LANCO. The inclusive part of
clause (76a) expands the definition to a place provided by way
of tenancy or otherwise by the person receiving such services.
NTPC and LANCO have engaged the services of the assessee
as an outdoor caterer and the assessee is an outdoor caterer
because services in connection with catering are provided by it
at a place other than a place of the assessee.

10. Consequently, on a plain and literal construction of the
provisions of Section 65(105)(zzt) read with the definitions of
the expressions ‘caterer’ and ‘outdoor caterer’ as contained in
clauses {24) and (76a), it is evident that the assessee is subject
to the levy of Service Tax. The assessee provides to any
person, to wit, NTPC or LANCO, the service of an outdoor
caterer. In our view, there-is a fundamental fallacy in the
submission of the assessee that it should be held not to fall
within the definition of the expression ‘outdoor caterer’ on the
ground that the food, edibles or beverages are provided not to
NTPC or LANCO but to their employees, customers and
guests. That, in our view, begs the question. The taxable
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catering service cannot, in our view, be confused with who has
actua'ly consumed the food, edibles and beverages which are
supplied by the assessee. Taxability or the charge of tax does
not depend on whether and to what extent the person engaging
the service consumes the edibles and beverages supplied,
wholly or in part. What is material is whether the service of an
outdoor caterer is provided to another person and once it is, as
in the present case, the charge of tax is attracted.”

| find that the service provided by the appellant satisfies all the ingredients to

vered by the ratio of the above judgements of the Hon’ble Tribunal and the

Hon’blk High Court, therefore, I am of the considered view that there is no merit in

the corftention of the appellant and they are rejected.

12.

appel

notit

The appellant have also raised the issue of limitation, I find that the
ldnt had at different times claimed benefit of exemption under different

chtions. In fact, one of the notifications claimed by them was not at all

relevaht to the issue. Subsequently, they put forth their claim for exemption under

a diffdrent notification. This act of the appellant it appears was only with a view to

some

exem

clarifi

How avoiding payment of Service Tax. If they had any doubts regarding the
Ition they might have very well approached the department for a

ation, which 1 find has not been done by the appellant. It is a settled point of

law that the onus is on the person claiming the exemption to satisty all the

condifions to be eligible for exemption. The appelilant have failed to do so and

therefore, the extended period of limitation has been rightly invoked by the

department. | am also fortified in my view regarding the applicability of extended

perio
Grah
S.T.R

para

1 of limitation by the decision of the Hon’ble Tribunal in the case of L. & T.
i Sahakari Sansthan Maryadit Vs. C.S.T., Mumbai-1I reported at 2017 (49)
561 (Tri. - Mumbai). In the said case it was held by the Hon’ble Tribunal at

14 that :

“Appellant claims that the demand is barred by limitation of
time because there was a bona fide belief of non-taxability.
Reliance was placed on the decision in Larsen & Toubro Ltd
v. Commissioner of Central nExcise, Pune-11 [2007 (211}
E.L.T. 513 (S.C.)]. We do not believe that the circumstances

present in the case decided upon by the Hon’ble Supreme
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Court is relevant to the present proceedings because the
appellant has been rendering the service for long and also
happens to be a co-operative society which could not have

been unaware of the legal provisions of taxation.”

13. The appellant have also contended that penalty is not imposable upon them
s there was no mens rea and have relied upon various judgements in their support.
LHowever, I find that the appellant despite being registered with Service Tax
department for ‘Outdoor Catering Service’ have failed to discharge their service
tax liability by resorting to wrong claim for exemption under different notifications
at different point of time. This act on the part of the appellant clearly indicates their
intention to not pay service tax on the service provided by them in the capacity of a
outdoor catering service provider. Therefore, their claim on lack of mens rea is

without merit.

14. In view of the above discussions and the above decisions of the Hon’ble
Tribunal, In view of foregoing discussion, I reject the appeal filed by the appellant

and uphold the impugned order.

15. Wwﬁﬁ@mmmmﬁmﬁ%mmm

The appeal filed by the appellant stands disposed off in above terms.

W
e gl
—( Akinie

sh Kumar )

Commissioner (Appeals)

Attested: Defxie - ."‘“‘09'202 1.

e -

(N Suryanarayanan. lyer)
Superintendent(Appeals),
CGST, Ahmedabad.

e}
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To
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o

1/s Shri Sainath Canteen A, : Appeliant
D11, Kirtidham Society,
avol, Gandhinagar.

The Assistant Commissioner, Respondent
CGST & Central Excise,
Division- Gandhinagar

Copy to:

l.
2.
3.

P
1/'/ Guard File.

The Chief Commissioner, Central GST, Ahmedabad Zone.

The Commissioner, CGST, Gandhinagar.
The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)

P.A. File.




